


effective May 21, 1997, which provides only one (1) week for us to plan, perform and
report on our analysis.

SUMMARY

The Oakland Fox Theater is a National Historic Landmark, located in downtown
Oakland, which opened in 1928. The theater closed in 1972, except for a few marginal
shops that remained open in the buildings that surround the main theater. In 1996, the
Agency purchased the theater from a private party and began the process of stabilizing
the deteriorated building and planning to eventually re-open the theater as a performing
arts center.

Fox master plan

The Fox Master Plan, which was prepared in 2001 by the architectural firm of Hardy
Holzman Pfeiffer, (HHPA), outlined a number of development options for the theater,
ranging from:
(1) total restoration and development of a 2,500-seat Broadway-style theater, to
(2) a cabaret-style venue seating 600-1,000 patrons, to
(3) basic upgrades that would make the theater habitable, but unfinished.
The commercial and office wrap-around buildings were included in the various options,
whose costs varied from $70 million for a completely restored Broadway theater, to $20

million for the renovation of the wrap-around buildings.

On completion, the Master Plan was made available to developers who had previously
shown interest in the theater and to those simply interested in the report’s findings.

Potential developers

In the winter of 2002, CEDA was approached by the California Capital Group (CCG), a
development team that wished to do a very through analysis of one of the options
outlined in the Fox Master Plan -- a cabaret-style venue that would seat approximately
600 people. Contemporaneously, the Oakland School for the Arts, which is presently
located in the Alice Arts Center, began seeking a new home. Accordingly, the team’s
analysis was expanded to evaluate the renovation of the wrap-around buildings into a
new home for the Oakland School for the Arts.
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FISCAL IMPACT

California Capital Group estimates that the costs associated with the renovation of the
theater and wrap-around buildings will total $23,950,000 -- approximately half for the
theater and half for the Oakland School for the Arts -- as summarized below:

Description Amount

Design and construction $ 19,918,000
Soft costs — 9.66% (not described) 2,312,950
Contingency — 7.1% 1,719,000
Unexplained difference 50
Total $ 23,950,000

Funds are expected to be available from the following sources:

Description Amount

Sale of City Center Garage West $ 13,000,000
Currently Budgeted Funds for Fox 800,000
Historic Tax Credits 3,700,000
Facade Improvement Funds and State Grant 750,000
Construction Loan (school rent services debt) 4,000,000
New Market Tax Credits 1,000,000
Sale of Cal Arts Building 700,000
TOTAL $ 23,950,000

According to the Agenda Report, the Agency currently has two offers to purchase the
City Center West Garage, and will address this matter in a separate report to the Council.

NEW OWNERSHIP

According to the Agenda Report, a new financial and organizational framework is needed
to make the Project a reality. This is because the Fox, which is owned by the Agency, is
not eligible for the 20% Historic Tax Credits administered by the U.S. Department of the
Interior and Department of the Treasury.

To make the project eligible for the tax credits, the ownership of the Fox (and wrap-
around buildings) must be transferred from the Agency to a new entity(s). Under the
structure that is being proposed, the Boards of Directors of the Paramount Theatre of the
Arts and Oakland School for the Arts would form a new non-profit entity called Fox
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Theater I Corporation, which would be qualified to receive donations from public and
private sources for the renovation and operation of the theater and/or school. This would
be the entity that would enter into any development agreements with the Agency. In turn,
Fox Theater I Corporation would sell the theater and wrap-around buildings to a newly
created for-profit subsidiary called Fox Theater II Corporation, which would be the new
owner of the theater complex. This entity would make the Project eligible for the 20%
Historic Tax Credits, and would contract with the City/Agency and with the private
lending institutions for financing.

The Boards of Directors of both the Paramount Theatre of the Arts, Inc. and the Oakland
School for the Arts have agreed in principle to form the two corporations.

STAFF RECOMMENDATIONS

Staff recommends that the Agency:

(1) accept the report;

(2) direct staff to issue an RFP to developers for the renovation of the Fox Theater
and the attached wrap-around building(s); and

(3) direct staff to review the proposals and return to Council with a
recommendation for entering into an Exclusive Negotiating Agreement (ENA)
with the most qualified development team.

As an alternative to the RFP process, the Agency may decide to enter into a negotiation
agreement with Fox Theater I Corporation, an entity consisting of the Paramount Theatre
of the Arts, Inc. and Oakland School for the Arts.

CITY AUDITOR’S CONCERNS

(1) The Agency prepared the Agenda Report and Proposed Resolution without obtaining
financial information regarding the three participants in the proposed revitalization of the
Fox Theater:

California Capital Group, a General Partnership (CCG)
The Paramount Theatre of the Arts, Inc., a California nonprofit corporation (PTA)
Oakland School for the Arts, a California nonprofit corporation (OSA)

Therefore, the Agenda Report may or may not have adequately assessed the key issues
and impacts associated with the project.

(2) According to the Memorandum of Understanding between CCG, PTA and OSA, PTA
would have exclusive control over the Theater space, and would lease the exterior/retail
portion of the building to OSA. Although the terms of the lease are not stated in the
MOU, in its September 11, 2003 edition the Oakland Tribune quoted the General Partner
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of GGC as saying that OSA would pay rent probably “in excess of $300,000” per year,
which would help service annual debt service anticipated at just over $400,000.

Since we did not have access to financial data of the OSA, we have not been able to
perform the financial analysis that would support this assertion.

(3) The General Partner of California Capital Group, in response to our request for
financial data, said that he would supply the information to us at a later date.

(4) The costs of the project are estimated to be $23,950,000, based on data provided by
California Capital Group, and include $2,312,950 for soft costs and $ 1,719,000 for
contingencies. There was no documentation for any of the cost estimates. According to
the Agenda Report: “These costs will be verified during the ENA, upon completion of the
Design-Development Drawings”.

(5) The project is likely to trigger various provisions of the California Environmental
Quality Act, which would require the preparation of an environmental impact study. The
Agenda Report did not address this issue and its associated costs.

(6)The Agenda Report presumes that $13,000,000 of the total proceeds from the sale of
the City Center Garage West will be available to help fund the project.

The Agency has received from one party an_offer to purchase the garage for
315,500,000, and from _another party a letter of interest to purchase the garage for
$19,000,000. Our concern is that the Agency has not made an appraisal of the garage,
and may sell it at less than its fair market value in order to finance the Fox Theater 1
Corporation project.

(7) The Agenda Report estimates that a Historic Tax Credit in the amount of $3,700,000
will be available to help fund the project. If the credit is not available, the City will need
to provide the $3,700,000.

UNANSWERED QUESTIONS REGARDING
FOX THEATER I AND IT CORPORATIONS

Fox Theater I Corporation

According to the Agenda Report, the Paramount Theatre of the Arts, Inc. and the
Oakland School for the Arts will form the Fox Theater I Corporation, a not-for-profit
corporation.

1. What is the composition of the Board of Directors of the Fox Theater I

Corporation?
2. How is the Board of Directors of the Fox Theater I Corporation elected or
appointed?
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8.

9.
10.

Is the Fox Theater I Corporation in existence, or have the Articles of
Incorporation been submitted to the Secretary of State?

Do the Fox Theater I Corporation Articles of Incorporation include a dedication
clause protecting the assets of that corporation for the City of Oakland? If so, is
that dedication clause specific and how does it dedicate the assets?

How will the Fox Theater I Corporation be funded?

We understand that the Fox Theater I Corporation will be the recipient of the real
estate known as the Fox Theater. What consideration will be paid to the City of
Oakland for the property?

Will there be any cancellation provision for any debt due from the Fox Theater I
Corporation to the City of Oakland?

Will any liability from the Fox Theater I Corporation to the City of Oakland be a
priority first position liability?

How will the Fox Theater I Corporation earn its income?

What will be the nature of the expenses of the Fox Theater I Corporation?

Fox Theater 11 Corporation

According to the Agenda Report, the Fox Theater II Corporation will be set up as a for-
profit entity.

1.

(98]

.O\

10.
1.
12.

What type of entity is the Fox Theater II Corporation?

How will the Fox Theater II Corporation be owned, and by whom, and in what
percentages?

How will the Board of Directors of the Fox Theater II Corporation be selected?
The Fox Theater II Corporation is to receive either ownership or a possessory
interest in the real estate known as the Fox Theater. Will this be an ownership
interest or possessory interest?

How will the Fox Theater II Corporation compensate the Fox Theater I
Corporation for the type of interest it receives in the real estate known as the Fox
Theater?

How will the Fox Theater II Corporation be funded?

If the Fox Theater II Corporation receives a possessory interest, for what term will
that interest exist?

What will happen to the assets and liabilities of the Fox Theater II Corporation if
it goes out of business and liquidates?

How will the Fox Theater II Corporation derive its income?

What will be the nature of expenses for the Fox Theater II Corporation?

Is there any assurance that the Fox Theater II Corporation will be profitable?

Will the Fox Theater II Corporation be an entity that pays its tax on its own tax
return, or will it be a flow-through entity where its taxes will be recognized by
shareholders that will then report the taxable income and credits on their income
tax returns?
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CONCLUSION AND RECOMMENDATION

Since there are many concerns that need to be resolved, and questions that are
unanswered, we recommend that the City Council send the Proposed Resolution back to
the Agency for additional analysis.

Prepared by: Issued by:
Jack McGinity, CPA Roland E. Smith, CPA
City Auditor

Report completion date:
October 1, 2003
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